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MAINTENANCE COVENANT AND ACCESS EASEMENT

THIS MAINTENANCE COVENANT AND ACCESS EASEMENT ("Agreement”) is made |

this || day of 3¢ _,20i2 , between
Douglas PLACE ’LLC ("Developer" ), and the CSTY OF FERNDALE, a

municipal corporation of the State of Washington (“Clty") ,

RECITALS
. WHEREAS, Developer is the owner and developer of certaln real property
located in the City which property is legally described on Exhibit A attached hereto and
incorporated by reference and which is commonly known as Doug;as ‘Place Div. II
("Development”). ,

WHEREAS, The City has approved construction plans submitted »by Developer ,
for the Development. The Development contains on-site stormwater facilities as
described in the approved construction plans, which together with any other stormwater
facilities that may hereafter be constructed on the Development are heremafter referred’
to as the “Stormwater Facility.” .



WHEREAS, Ferndale Municipal Code (“FMC") 13.34.060 encourages Low
Impact Development (LID) best management practices (BMPs) and requires a

. ‘maintenance covenant for each lot containing or served by bioretention facilities.

WHEREAS, the maintenance covenant shall identify requirements and liability for
preservation and maintenance of low impact development facilities approved under FMC
13.34.060 and privately held in individual or undivided ownership or intended for public

“ownership, shall restrict conversion of LID facilities, and shall grant the City right-of-entry
- to allow inspection, and emergency maintenance and repair and which maintenance
‘ covenant shan be recorded against the Development.

- WHEREAS,‘ the City requires that Developer enter into this Agreement as a
condition of the City's approval of construction plans and/or approval of the final plat, or
issuance of a letter of completion in the case of a commercial project, for the

Development. . -

NOW, THEREFbRE,’thé City and Developer agree as follows:

1. Developer. The term.“Developer” as used herein is intended to and does
include the person or entity responsible for the Development to which this Agreement
applies as well as the successors and assigns of such Developer, including without
limitation, subsequent owners of lot(s) or interest(s) in the Development including any
homeowners' or other association owning or having responsibility for maintenance of
common areas in the Development mcludmg ownershtp or maintenance of the

Stormwater Facility.

2. Covenant to Maintain and Repair. Developer covenants, that it shall, at its
" sole expense, at all times maintain the Stormwater Facility (bioretention facility) in good
working order, condition and repair, clear of all debris, and in compliance with all
applicable state and local rules, regulations, and guidelines, including those adopted
from time fo time by the City. Maintenance shall be perfonned per "Exhibit A" which is

attached hereto and incorporated by reference

3. Developer Designee. No later than at the time of recordmg of the final plat or
issuance of a letter of completion for a commercial project; Developer shall notify the
City in writing of the person or persons responsible for compliance with Developer’s
obligations under this Agreement (*Developer Designee”) and the Developer will notify
the City in writing within 30 days of any future change in the Developer Designee.
Developer expressly agrees that the Developer Designee shall have the authority to bind
Developer, its successors and assigns with respect to the' matters descnbed in this

Agreement.

4. items of Maintenance, Repair and Inspection; Maintenanc‘e and
inspection Schedule and Records. Developer's inspection and maintenance of the -
Stormwater Facility will comply with FMC 13.34.140, as now constituted or as may be
amended in the future which includes but is not limited to “removal of silt, litter and other
debris from all catch basins, inlets and drainage pipes; grass cutting and vegetation
removal; and necessary replacement of landscape vegetation. An inspection shall be
conducted no less than annually, or as specified in the development’s Stormwater
Maintenance Manual, and “any identified maintenance found must be addressed in a



- timely manner as determined by the City...to ensure proper functioning of the
- Stormwater Facility.” Developer shall provide the City’s Public Works Stormwater

- Division with annual (or such other time frame determined by the City) records of
installation and of all maintenance and repairs and shall retain such records for 20 years,

o ~ all as required by FMC 13.34.170.

- 5. Easement. Developer hereby grants to the City, its employees, independent
contractors and designees, a nonexclusive easement for access, ingress and egress
over, across, upon, through and under the Development from time to time at the City’s
sole discretion to inspect, sample, and monitor components of the Stormwater Facility
and discharges therefrom. Such non-exclusive easement includes the right to inspection
by the City when the City has a reasonable basis to believe that a viotation of FMC 13.34
is occurring or has occurred and to enter when necessary for correction of a violation of
this chapter pursuant to FMC 13.34.180 through 13.34.210, inclusive, and pursuant to
the enforcement procedures of FMC 8.08.120 through 8.08.140, inclusive, all as
currently constituted or as may be amended in the future.

6. Failure to Perform Covenant. If the City determines that Developer is not in
compliance with this Agreement, enforcement shall be by way of FMC 13.34.180
through 13.34.210 inclusive. In addition to, or as an alternative and not as an election
of remedies, enforcement may be by way of an action for breach of the terms of the

Agreement herein. :

7. City has No Obligation to Perform. Developer, for itself and its successors
and assigns, including all future owners of lots or interests in the Development, agrees
that the City has no obligation to exercise or to perform any maintenance or repair of the
Stormwater Facility, and that the City shall have no liability to Developer or to any of
Developer's successors or assigns, including future owners of lots or inferests in the
Development, in connection with the maintenance or repair of the Stormwater Facility, or
the failure to perform the same. T

8. Reimbursement. If the City exercises its right to enter the Development to
inspect the Stormwater Facility when the City has a reasonable basis to believe that a
violation of FMC 13.34 is occurring or has occurred and when the City exercises its right
to enter the Development when necessary for comrection of a violation of FMC 13.34,
-Developer shall reimburse the City for all of its costs and expenses incurred in
connection therewith within thirty (30) days after receipt of an invoice. Such costs and
expenses shall be added to the daily penalty allowable for a civil infraction, if a civil

infraction is issued. '

9. Indemnification. Developer agrees to indemnify, defend and hold harmless
the City, its employees, independent contractors and designees from and against any
liability, losses, costs, expenses (including reasonable attorney fees), claims or suits
arising from Developer’s failure to perform its obligations under this Agreement or the

exercise of the City’'s rights herein, ‘

10. Run with the Land. The rights and obligations contained herein shall run -
with the land and inure to the benefit of, and shall be binding upon, the City and
Developer and their respective successors and assigns including, without limitation,
subsequent owners of Jots or interests in the Development and including any
hemeowner’s or other association owning and/or having responsibility for maintenance



*of the common areas in the Development, including maintenance of the Stormwater
Facility.

e 11. Failure of Association to Act: Creation of Lien and Personal Obligation.

__ The Developer covenants and agrees that the obligations contained herein to maintain
- the Stormwater Facility belong jointly to such association having the responsibility for
_ maintenance of the Stormwater Facility as well as to the individual lot or interest owners.
Failure of such association to meet the obligations herein regarding the Stormwater
Facility, does not relieve the individual lot or interest owners from such obligations. As
such, any enforcement action by the City pursuant to this Agreement may be had
agamst not only such association, but also against the individual ot or interest owners,
as well. Al applicable and allowable fees and costs herein as provided in the Ferndale
Municipal Code, shall be a continuing lien upon each lot or interest against which such
fees and costs-are imposed or to which they apply, on a pro rata basis, and shall also be
the personal obligation of each owner of such lot or interest at the time the fees and
costs come due. The personal obligation for such fees and costs shall pass to the lot or
interest owner's successor.in title. No lot or interest owner may exempt himselffherself
from liability for such fees and costs by abandoning or not using his/her lot or interest or

otherwise.

12. Attomey Fees if legal action Is commenced in connection with this
Agreement, the prevailing party in such action shall be entitled to recover its reasonable
attorney fees and costs incurred in the trial court and in any appeal therefrom. The term
"action" shall be deemed to include action commenced in the bankruptcy courts of the
United States and any other court of general or limited jurisdiction.

13 Ass|gnment The obligations of Developer, and of subsequent owners of lots
or interests in the Development, under this Agreement may not be assigned except (a) in
connection with the sale of the property owned by such person (in which case the
transferee will be deemed to assume such obligations), or (b} with the prior written
consent of the City to a homeowners’ or other association that owns and maintains the
common areas of the Development, including the Stormwater Facility.

14. Authority. If Developer is an entity, the individual executing this Agreement
on behalf of Developer represents and warrants to the City that he or she has the full
power and authority to do so and that Developer has full right and authority to enter into
this Agreement and perform its obligations under this A'greement’. »

IN WITNESS WHEREOF, Developer and the City have executed this instrument
on the date first written above. .

DEVELOPER: » CITY OF FERNDALE a Wasrungton
DOUGLAS PLACE LLC. municipal corporation V

By: I By: J@WM D

Title: gen Title/GARY JENSEN, MAYOR




STATE OF WASHINGTON )
‘County of Whatcom )ss.

y This is to certify that on the | Z day d@%ﬁ& 203 before me, the undersigned
Notary Public in and for the State of Washington, bersonally appeared GARY JENSEN, {o me
known to be the Mayor of the CITY OF FERNDALE, the municipal corporation that executed the
foregoing-instrument, and acknowledged the said instrument to be the free and voluntary act and
deed of said municipal corporation, for the uses and purposes therein mentioned, and on oath
stated thathe is. authonzed to execute said instrument on behalf of the CITY OF FERNDALE.

IN WITNESS WHEREOF, I have hereunto set my hand and affixed my official seal the
day and ysar first ab’ove written..

S oF w e v
""a/mell "

STATE OF WASHINGTON )]

County of Whatcom )ss.

This is to certify that on the _| ‘ day Of‘&gmm 20 | 2 before me, the undersigned
Notary Public in and for the State of Washington, pérsonally appeared a ary to
me knowniobe - of -

DOUGLAS  PLACE LLG the entity that executed the
foregoing instrument, and acknowledged the said instrument to be the free and voluntary act and

deed of said corporation, for the uses and purposes therein mentioned, and on oath stated that
he is authorized to execute said instrument on behalf of DOUGLAS PLACE LLC

INWITNESS WHEREOF, | have hereunto set my hand and aﬁixed my official seal the
day and year first above written.

\ } / , - - -
117770 \, ¢4
',41”” ﬁ,’v,_z_ NOTARY BUBLIC in a fortheStateofWashington
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“EXHIBIT A”
LEGAL DESCRIPTION OF
~ RAIN GARDEN EASEMENTS OVER PORTIONS OF THE FOLLOWING LOTS
: Lot # 30

Thgé Vwest”19.OO feet of the east 29.00 feet of the north 14.00 feet of the south
19.00 feet. OF Lot 30 of the Plat of Douglas Place Division Il

LOT # 34

The west 19.00 féet of the east 29.00 feet of the north 14.00 feet of the south
19,00 feet. of Lot 34 of the Plat of Douglas Place Division Il

Lot #35

The west 19.00 feet of the east 29.00_ feet of tfhe south 14.00 feet of the north
19.00 feet. OF Lot 35 of the Plat of Douglas Place Division II

Lot #36

A portion of Lot 36 of the Plat of Douglas Place DIVISIon Il more particularly
described as follows: ‘

Beginning at the southwest corner of said lot #36, thénce‘v N 01° 33’ 49” East along
the west line of said lot 36, 31.26 feet, thence N 57° 47’ 31E, 20.53 feet, thence S
01° 33’ 49” W, 31.26 feet, to the north Right-of-way line of CIearvnew Road,
thence S 57° 47’ 31” W 20.53 to the Point of Beginning.

Less easements for Strom and utility right-of-ways
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